Alternative Courts: A Case Study of Domestic Violence Courts in Onondaga County
Jennie Colabelli

Honors 480-01

Integral Honors Thesis
Introduction:

The United States criminal justice system is a configuration of three main components that work together to provide law and justice for our nation.  These components are law enforcement, law adjudication, and corrections (Cole 1983).  These three different parts of the criminal justice system are usually depicted in a flow chart showing the relation between them.  I have included such a chart in Appendix A (United States Department of Justice 2006).  
The initial phase of the flow chart is labeled “entry into the system,” when crimes are reported or observed by police officers and the investigation begins.  Police then apprehend suspects and bring them into the system by arresting and filing charges.  These actions are shown in the figure in Appendix A as the prosecution and pre-trial phase.  The initial arraignment is part of this series, leading into the trial.  A preliminary hearing is given, where the defendant pleas guilty or not guilty.  A grand jury of about 20 people listen to witnesses brought forth by the prosecution to determine whether there is enough evidence to go to trial.  If they feel there is, an indictment is handed down and the “adjudication” phase begins.  The criminal will then stand trial for the indicted charges.  Barring an acquittal after the trial, the convicted criminal will then enter into the “sentencing and sanctions” phase.  There are many different sentencing options, some of which include probation or a fine.  The defendant may also appeal the court decision and will then return to the beginning of the trial phase.  If none of these actions are followed, the convict will enter into the corrections phase.  Custody, incarceration, and eventual parole are part of this series and the final phase within the criminal justice system.  
An important part of this process, the trial phase, includes the courts of the justice system.  These courts are where decisions are made that can either lead to the incarceration of a criminal or the integration of said criminal back into society.  The entire criminal justice system relies on these courts to make the correct decision of guilt or innocence
The United States court system today is based on the adversarial process.  The adversarial system utilizes two attorneys, defense and prosecution, to represent each side of a case.  A judge oversees the process and to make sure proper legal procedure is followed.  A jury is then asked to give out a fair and impartial decision.  If one were to walk into an average criminal court room today, however, this is not what would be seen.  Instead, there would be benches full of defendants each waiting for his or her five to ten minutes with the judge.  In the front of the court room, a single assistant district attorney sits with a push cart full of cases; there could be a total of 50 or more in one morning.  Defense attorneys sign-in along with their client and wait their turn to be seen by the judge.  There are more defendants than attorneys however, because most have no representation.  Once called upon, the defendant and his or her attorney, provided there is one, approach the judge.  The defense attorney and the assistant district attorney, representing the state, talk amongst themselves for a few minutes, and decide on a plea agreement.  The agreement is announced, the judge puts the decision on record and the next case is called.  Even this small show of negotiation is just that, a show, because most of the decisions have been made outside of the court room between the two attorneys and all they needed was to put it on record.  This is the reality of our court system today, far from the adversarial system of presenting each side of the case within the courtroom and far from finding a solution to the actual problem of crime. (Berman and Feinblatt 2005).  

In some cases, plea bargaining has replaced any form of a trial.  Attorneys and judges train in law school and their first few years within the system to try cases.  Attorneys investigate the case and gather proper and sufficient evidence to support their claims.  They then present this evidence in front of a judge and jury and hope for a ruling in their favor.  Judges sit through the presentation of evidence, listen to each side of a case, and then, if no jury, make a ruling that they hope holds up the justice of the court.  Instead of this, attorneys are cutting deals and negotiating decisions outside of the courtroom.  The judge is merely consulted when the decision is to be put on record.  This is seen as the most cost and time effective way in dealing with cases.  Defendants are not treated as people, but just cases to be processed (Cole1983).  “According to the U.S. Department of Justice, in 1998, 94 percent of the felony convictions in state courts were obtained by guilty pleas, while only 6 percent were obtained by trial” (Berman and Feinblatt 2005).  Our courts have become overcrowded and heavily-loaded with case after case and plea bargaining has become a way to keep the process flowing in a timely manner.  But if only six percent of court cases actually going to trial, we likewise see a system purporting to be upholding justice slowly turn into merely a processing center.  In order to move cases along, judges and lawyers quickly reach a negotiation that has little to do with finding a defensible verdict, but is rather just an agreement between the defense and prosecution.  Instead of fixing the problem, judges and attorneys have become preoccupied with moving the case through the system; they are merely processing it.  

A complaint of the traditional criminal court system is that plea bargaining is a form of “assembly-line justice.”  This term is used to describe cases being handled on a mass-production or assembly-line basis, with the end product having little to do with providing justice (Cole 1983).  Other issues cited within the traditional criminal court are a softness on criminals due to civil rights, a jury system that nullifies the law due to ignorance and the expensive costs of having adequate representation (Cantor 1997).  The ultimate goal of our criminal justice system is the prevention and control of crime (Cole 1983).  There are problems and issues underlying crime, however, that assembly-line justice does not address.  
It is for these problems and issues that alternative, problem-solving courts have been created.  Juvenile courts, drug treatment courts, community courts, and mental health courts are all an alternative to the traditional criminal court.  They are specialized courts that look at underlying problems of crime with the goal of treating and fixing them.  This paper will talk about these courts, why and when they were created, how they operate and their results, in order to show their success in treating criminals and reducing crime.  Integrated domestic violence courts are the newest in this alternative system and little research has been generated regarding them.  This paper will focus on the Onondaga County Integrated Domestic Violence Court: its operation, its players, its cases, and its results.  There is a need for change within our criminal justice system and alternative courts should be utilized as steps towards a positive change.

Definition of Justice:
The United States court system today is an inherent component of our criminal legal system and its never-ending struggle to provide justice.  The courts are, after all, part of our justice system.  But justice for whom: justice for the victim, the defendant, the community, or perhaps all three?  When many think of justice, the image of a blindfolded woman holding two balanced scales often comes to mind (Phillips 2004). This woman, Justitia, is the Roman goddess of justice and is one of the oldest remaining virtues that is still depicted within our justice system (Phillips 2004).  Justitia is often seen on flags and in statues in front of courthouses and other municipal buildings and portrays a serious demeanor, dressed in a long robe, which looks much like the robes of judges (Phillips 2004). “Her blindfold and the scales she holds symbolize her ability to judge both the powerful and powerless without bias, and to carry out the law without prejudice” (Phillips 2004:110). This is the way in which our criminal justice system is supposed to operate: to uphold the law without bias and to keep the scales of justice balanced.  This is the very definition of justice within the criminal courts.  The balance between the actual crime and the sanction given are what these courts strive for.  But is this really justice?  How is it justice and for whom?  Where does this meaning of justice within our traditional courts derive from?  
Our justice system, both civil and criminal, is heavily based on old English Common Law.  We have taken many laws and theories from this system and integrated them into our legal system.  Though there have been innumerous changes made to this old system, our criminal courts and our general sense of justice within these courts is heavily drawn from this past system.

History of Common Law and its Induction into the American Justice System:
The formation of English Common Law is widely traced back to the rule of Henry II, from 1154-1189 (Hudson 1996).  Though law systems existed in England long before Henry II came into power, he made significant changes to the common law of England and developed the court system that has become the basis for the present American justice system.  Before Henry II, there were different law systems in each of the different villages throughout England.  Each village had its own rules and laws, had its own way of apprehending the people that broke them, and had its own system of punishing the guilty (Hudson 1996).  
Henry II created a more centralized form of law, law that the entirety of England had to follow.  He abolished the separate law systems and the entities that enforced them and created courts that were under the command of his centralized, royal law.  King Henry II had four main courts operating in his kingdom: the King’s court, the shire courts, the hundred courts, and the honourial courts (Hudson 1996).  The King’s court was much like the present American Supreme Court, seeing cases that were often appealed from lower courts by a plaintiff.  The shire and hundred courts were much like our county courts, overseeing large areas, distinguished from each other by certain boundaries.  Finally, the honourial courts and other smaller courts are comparable to our city and town courts, overseeing small towns and urban areas and dealing with crimes and other offenses within their villages (Hudson 1996).  During the time of Henry II, a distinction between criminal and civil cases also began to emerge and they were separated, creating a civil and a criminal court system, much like America has today (Hudson 1996).

The American system within the courtroom draws heavily from the system of thirteenth century England.  Crimes such as homicide, theft, rape, forgery, and arson were dominant in the courtrooms of that time period (Hudson 1996).  Crimes were brought into the court system by the victims or a royal official of the court, similar to the present day prosecutors and defense attorneys.  The court session would then proceed, 
“…if both parties appeared on the appointed day, the accuser would formally state his charge, and offer to prove it; the defendant would make a formal denial.  Less formal, wider-ranging pleading and debate might then follow, involving the parties, who might have recourse to counselors, and the suitors of the court” (Hudson 1996:71).
Evidence would be brought before the court; alibis, witnesses, reasons that might be present, such as self defense, that explain why the crime was committed.  If counselors or officials of the court were brought in to help a defendant or accuser plead his or her case, the officials would use higher, more technical arguments, using their expertise of the law and court system, much like attorneys today. (Hudson 1996).  Often things like criminal history would come into play, much like it does today, to help or hurt a defendant’s case.  The longer the criminal history, the higher the burden of proof, or standard to which the defendant had to meet to prove his innocence would be.  
The most sought-after outcome in the court during the thirteenth century in England was either a confession or a compromise (Hudson 1996).  If neither of these were reached, the accused had to prove him or herself through different means, which the court would come to a decision on.  These means were usually either ordeal, battle, or oath.  Ordeal was an appeal to God to make a judgment; it was thought that if the person was guilty, God would inflict upon them some sort of disease to punish them for their sins (Hudson 1996).  Battle was a duel between the accused and the victim or the victim’s family if both were fit to engage in such a means of proof.  Whoever won this battle, either by killing or seriously wounding the other, won the ruling in the case.  Oath was a statement spoken by the defendant and any others that would speak on his or her behalf that the defendant was not guilty (Hudson 1996).  These methods, ordeal, battle, or oath, have been since abolished from legal institutions due to their lack of legal reasoning.  If the defendant proved guilty through any of these means, he or she would be punished.  These punishments might include fines to be paid to the King, the victim, or their family and for more serious crimes, such as homicide, the punishment could be death (Hudson 1996).  Justice within these courts is comparable to our American justice system today: a balance of crime and punishment.

When America was first colonized by English settlers in the seventeenth century, the customs of England, including its law system and perspective on justice, were forgotten for a time.  The colonists left to get away from English rule; the King had begun to abuse his power and was enforcing rules that were not written within their legal system.  The settlers did not see a use for the English legal system in their new society (Griswold 1964).  Before the colonies came together to create the United States of America, there was little need for a common, written law, because the colonies were small entities that were able to take care of themselves.  But when the Constitution for the United States of America was framed in 1787 and the Bill of Rights was created in 1791, many provisions and amendments were derived directly from English Common Law.  This occurred in part due to the fact that half of the founders were former English attorneys, including James Madison (Cantor 1997).  For example, “the Second Amendment, the right to bear arms, comes from the English Bill of Rights of 1689; the Fourth Amendment against arbitrary search and seizure is derived directly from a decision by Chief Justice Lord Camden in 1765…” (Cantor 1997: 355).  The American laws and legal system derive many of its values from the English Common Law created in the thirteenth century.

In the twentieth century, around 1930, a large shift in American law turned the American legal system into the most complex system in the world.  As America grew and immigration increased, we became a diversified population and our legal system became more elaborate and unique than any other legal system before it.  “The most developed, complicated system of law in the world…developed in the twentieth century United States, especially after the New Deal took hold in 1937, because of the country’s size, wealth, population, and international interests” (Cantor 1997: 5).  America faced a growing need for conflict resolution within personal aspiration and social function which brought about the two-tier federal and state court system that make up our justice system today (Cantor 1997).  
Before the American law system, lawyers within English Common Law and within the United States before the 1930s were self taught or interned with other lawyers to learn law.  However, between 1885 and 1925, Harvard Law and other law schools that followed began to upgrade their quality of learning and by 1930, the majority of American lawyers were law school graduates.  By 1960, all lawyers in the United States had to have their Juris Doctor in the field of law in order to practice in the court system (Cantor 1997).  We have created huge corporate law firms that handle big business and other legal matters and, in so doing, have created a never-before-seen “legal profession” out of the American legal system, in which lawyers have integrated into the prominent class of doctors and other elite professions (Cantor 1997).
In the 1990s, criminal law took a popular seat within the American media.  Shows such as Law and Order and highly publicized trials such as the O.J. Simpson murder case brought the criminal justice system into the public spotlight.  The American public have become obsessed with reality courtroom shows, including Judge Judy and others, that highlight the aspects of the courtroom.  Our legal system has thus become a large public entity, unlike any system in the world before it (Cantor 1997).

The English Common Law system gave the United States its foundation for the legal system and, though major changes have been made, the problems and issues of the old system have been carried over into the new system.  In the 1900s, with our justice system becoming more complex and ever expanding, there came social issues and complicated problems with the traditional way of law; specifically, criminal law.  Common law practices came under criticism in America in the late 1900s, when it seemed that the professional and justice-seeking system had now become more of a business and processing system as previously illustrated.  
Criticisms of the Traditional Criminal Court System:
The traditional criminal courts of the United States have begun to see an ever-growing criticism to our approach to justice.  Critics have said that the American criminal justice system is too concerned with the rights of the accused and therefore is soft on criminals.  It has also been stated that the jury system nullifies the law.  They have also argued that the criminal system runs on plea bargaining and that representation within the criminal justice system is too expensive (Cantor 1997).  But these problems did not start within the American legal system.  
“If there are important defects in American law today, they have nearly always been present in the common law and the legal profession.  They are not mainly the product of these times and places.…The common law today is what it has been since it crystallized in the fourteenth century” (Cantor 1997: 373).

By adopting the old English Common Law system, the United States criminal justice system has also inherited its problems.

  Plea bargaining has also been cited by many critics as disrupting the goal of the justice system in finding a balance between crime and punishment.  “There is a complaint that the criminal courts are essentially dysfunctional, that less than 10 percent of criminal cases go to trial, that the whole system would grind to a halt without plea bargaining” (Cantor 1997: 371).  Plea bargaining has become the norm in criminal courts today, a way of processing cases swiftly.  
Most plea agreements end in no jail or prison time at all.  Most first time offenders, no matter what the charge, leave with nothing more than a slap on the wrist (Berman and Feinblatt 2005).  Many judges are giving sentences such as “unconditional discharge”, the release of the offender with no requirements for them at all, or “time served”, in which the time already spent arrested and in jail until the arraignment, which is overnight, is seen as punishment enough (Berman and Feinblatt 2005).  Those bargains however, that do end with some form of punishment, usually end with jail time.  However, this form of processing cases through plea bargaining tactics is not a new one.  Eighteenth century English criminal law used something much like plea bargaining, called “pleading clergy,” which meant giving softer punishments to many convicted offenders (Cantor 1997).  We have not created a new problem, just inherited an old one.

We have also added new problems to the inherited old ones.  A heavy reliance on deterrence as the best way to combat crime has invoked much criticism (Berman and Feinblatt 2005).  Deterrence is a theory of crime prevention that has two aspects: first, deterring offenders that have been arrested from committing another crime, which is breferred to as specific deterrence, and second, deterring the general public from committing crimes at all, general deterrence (Cole 1983).  Both aspects of the deterrence theory are used on every level of our justice system.   
With the “War on Crime”, a campaign against crime focusing on incarceration being the main theme of any new political campaign, jail or prison time has become the main punishment for offenders (Berman and Feinblatt 2005).  The “War on Drugs”, a campaign focusing on harsh punishment for drug offenders, and “3 Strikes, You’re Out”, a campaign supporting life imprisonment for criminals convicted of three felonies, have led to enormous increases in our prison population (Berman and Feinblatt 2005).  We continue to spend billions of dollars a year on building new prisons, but cannot keep up with the increasing amount of incoming inmates.  This has resulted in an overcrowding of our prisons and a burden on the system to find ways to fix the problem and to cut costs (Berman and Feinblatt 2005).  

As a result of these policies and prison overcrowding, the use of probation has become more frequent for convicted offenders.  Probation is a program that allows convicted offenders to serve their sentence outside of prison, but under supervision and strict rules, usually enforced by probation officers (Cole 1983).  Probation, like imprisonment, is also troubled with the problem of an unmanageable caseload.  Most offenders see their probation officer only once, some only fulfill half their sentence, and still two-thirds are rearrested during their probation time (Berman and Feinblatt 2005).  These sentences do not fix any sort of problem but rather are just processing the defendant either into incarceration or out into society.  The courts are even digressing from the English common law sense of justice: a punishment that fits the crime.


Crime statistics have continuously shown a need for change within our legal system.  As was stated above, more and more cases enter the criminal justice system annually and recidivism rates are staggering.  The U.S. Department of Justice Bureau of Justice Statistics estimated that in 1994, 67.5% of the 272,111 prisoners released from prison that year among 15 states were rearrested for a felony or serious misdemeanor within 3 years (United States Department of Justice 2006).  Clearly, the sanctions given by the courts had little effect on deterring future criminal behavior.    
The American court system is in desperate need of revision.  Many inside the system, judges and attorneys alike, have seen a need for this change and have taken action to create positive changes.  These authorities in the criminal justice system all over the nation have taken initiative and have begun to try out a new wave in seeking justice.  Courts in California and Miami started ordering drug treatment for drug addicted defendants; small community-based courts have popped up all over large cities to try and deal with problems such as prostitution and other quality of life crimes.  
These small changes have since turned into a massive movement: the “problem-solving justice” model (Roychoudhuri 2005).  Instead of just trying to process a defendant and get them through the system and focus attention on the next incoming case, this model focuses on finding and fixing the underlying issues that may have contributed to a person committing a crime.  In an interview about his book, Good Courts: The Case for Problem-Solving Justice (June 18, 2005), Greg Berman, a leading figure in the problem-solving court movement, addressed the many hidden factors behind crime and how traditional criminal courts fall short in addressing them; 


These misdemeanants often come to the courts with complicated problems

involving addiction, mental illness, homelessness, lack of job skills, and a variety

of other factors that we know contribute to criminal behavior…The courts fail to

address the underlying problems of defendants, provide victim safety, or solve the

problems of crime-plagued neighborhoods.  Problem-solving-courts try to address

the problem that is driving the criminal behavior (Roychoudhuri 2005:1).   

The movement gained momentum when Janet Reno became attorney general of the United States.  Being one of the original crusaders for drug courts, one of the problem-solving courts, Reno used her new title to gain funding from the Department of Justice to create drug courts in all parts of the nation.  Then in the early 90s, the chief judge of the state in New York City opened a community court in Manhattan to deal with quality of life crimes such as prostitution and vandalism, known as the Midtown Community Court (Roychoudhuri 2005).   
The Midtown Community Court has since become a flagship program for community-based problem-solving courts.  Instead of using jail or prison to punish the low-level criminal, the community courts make the individual perform community service to aid the community he or she has harmed.  These courts also help the defendant by linking them to drug treatment, if needed, job training, and mental health services to help reduce their chances of recidivism (Roychoudhuri 2005).  
A three year research project on the impact of the Midtown Community Court done by the National Center for State Courts found that compliance with court sanctions was 15% higher in Midtown than in the traditional Downtown criminal court (Sviridoff et al. 2000).  This same study also found that the Midtown court was an important factor in the reduction of certain crimes, such as prostitution and unlicensed vending, in the Midtown area.  One of the sanctions given to Midtown court’s convicted prostitutes is a special evening community restitution project.  This project was created as two-fold in nature: to make it difficult for the prostitutes to walk the streets at night and to have the individual be more positively involved in his or her community (Wolf 2001).  Fixing the problem and benefiting not only the defendant, but the victim, if there is one, and the community as well, is the ultimate goal of the problem-solving courts.

History of Alternative Courts: Juvenile Courts

The alternative court movement beginning in the 1980s is not the first effort to use problem-solving justice as opposed to traditional courts.  Juvenile courts for children have been in existence in the U.S. since the beginning of the 20th century (Tenney 1969).  However, the attention to children as a separate entity to adults and therefore needing a different type of care came prior to the existence of juvenile courts; it began in the middle of the 1800s.  Traditional English common law also recognized the need for the special treatment of children who commit crimes.  Within English criminal law, children under the age of ten were not allowed to be punished under the law for any crime (Tenney 1969).  They were said to be incapable of having criminal intent, the motive to commit a crime, and therefore incapable of committing a crime under the law (Caldwell 1961).  Between the ages of ten and fourteen, if it could be proven that the child did posses criminal intent and that he or she had the intelligence to understand their act, then the child was punishable under the law (Caldwell 1961).  After the age of fourteen, the child was fully and completely responsible for criminal acts (Caldwell 1961).  The prominence of English common law within the United States allowed for these juvenile offender regulations to be followed as precedent for the special treatment of juvenile offenders.  
In 1825, New York City opened its first House of Refuge for certain juvenile offenders (Watkins 1998). This came in response to a report written by the Society for the Prevention of Pauperism, a philanthropic association trying to combat poverty.  This group believed that poverty was a large factor in youthful law violation within New York and many other states (Watkins 1998).  This report discussed the poverty-stricken children on the street, whom they believe had poverty-stricken parents who hadn’t been able to clothe them and send them to school or work.  They also regarded the commingling of children and adults in Bellevue Prison, a prison in New York City, as another reason for crimes committed by youthful offenders.  Their report stated, “Can it be consistent with real justice, that delinquents of this character should be consigned to the infamy and severity of punishments, which must inevitably tend to perfect the work of degradation, to sink them still deeper into corruption” (Watkins 1998:5).  
The Society for the Prevention of Pauperism opened the New York House of Refuge in 1825, a private operation for juvenile offenders until in 1829, when New York State gave it public funding (Watkins 1998).  This private housing movement spread to many other areas, including Boston and Philadelphia, each of whom opened their own Houses of Refuge in 1826 and 1828, respectively (Watkins 1998).  These refuge houses made way for other similar institutions for children, such as reformatories.  These were slightly different in that they were completely state funded and created an educational and family-oriented environment to directly combat juvenile delinquency instead of just housing the offenders after the crimes were already committed (Watkins 1998).

The period between around 1880, and the early 1900s, around 1920, was a time of great social change in American history.  The population was growing exponentially, with immigrants coming into the United States from all over Europe and Asia (Watkins, 1998).  It was also the time of the Industrial Revolution and the movement of people to urban areas and the development of America towards a manufacturing-based society.  The movement to a society that produced great wealth and opportunities also created significant poverty (Tenney 1969).  Poverty and undesirable working conditions for the lower and working classes produced societal issues and problems, one of which was crime (Tenney 1969).  Also, the movement of urbanization and the difficult working conditions in the factories, including long hours, undermined the family structure, taking parents away from their children and severely breaking up the home (Caldwell 1961).  Social reformers and the government were forced to confront these societal problems head on, which included new changes in the adjudication of juveniles and juvenile delinquency.  Within this social context, new theories within the law were being examined and accepted in treating juveniles different from their adult counterparts and this included raising the age of juveniles to include all individuals under 18 years of age (Watkins 1998).  
The theory of positive criminology, the idea that treatment and rehabilitation were the only acceptable ways to sufficiently combat crime, along with the idea that youth offenders did not accurately understand the law or the consequences of their actions, paved the way for an entirely separate justice and court system for juvenile offenders (Watkins 1998).  Also, the English common law doctrine of parens patriae was used as a basis for this new way of adjudicating juveniles.  This doctrine proposed that the community and the society, as well as the government, had a duty and a right to take care of children that were being neglected.  Courts all over the United States were invoking the right of parens patriae to send juveniles to Houses of Refuge when their parents were found incapable of caring for them properly.  These legal initiatives, along with societal changes, set the scene for the first juvenile court in the United States.


On April 21, 1899, the state of Illinois passed the first law that provided juveniles with a completely different court system than that of adult criminals.  The act, titled the “Act to Regulate the Treatment and Control of Dependent, Neglected, and Delinquent Children,” requested for separate courts to be built for juveniles within all the counties in Illinois with a population over 500,000 (Caldwell 1961).  These courts received jurisdiction over any delinquent or dependent child over the age of 16.  Within these courts were special judges specifically for juveniles, the records were stored separately from regular criminal files, and the whole procedure was to be informal instead of a traditional trial (Caldwell 1961).  The act created the notion that “the child be treated, not as a criminal to be punished, but as a ‘delinquent’ to be guided and corrected” (Tenney 1969:105).  With this in mind, jail or prison was never an option within the juvenile court system; the judges within these courts had an array of alternatives, including training schools (Watkins 1998).  Finally, by all of the aforementioned stipulations, the Illinois Act of 1899 created a situation where the courts acted as guardians for the children: providing care, custody, and discipline that the delinquents’ own parents would, or should have provided (Caldwell 1961).  
The first juvenile court was opened in Cook County, in Chicago, Illinois, following the arrangements proposed by the Illinois Act of 1899.  Other states quickly followed and “within five years following the passage of the Illinois Act, ten states had established some form of juvenile court….by 1925, all but two states, Maine and Wyoming, had joined the ranks.  In 1945 Wyoming at last capitulated, and the roster was complete” (Tenney 1969:105).  By the 1950s, the juvenile court was seen as a legitimate legal institution (Tenney 1969).


Since the spreading of the juvenile court movement, there have been changes that deviate from the basics proposed by the Illinois Act of 1899.  The extension of the status of “juvenile” has since increased from 16 to 18 years of age, and in some states, to 21 (Caldwell 1961).  Alternative sanctions have been broadened and there are now social workers, psychologists, psychiatrists, and others in the mental health and social welfare professions that work directly for juvenile courts to help treat and fix the problems that may underlie juvenile delinquent behavior (Caldwell 1961).  The juvenile courts have also influenced the new wave of problem-solving courts being created in present-day, which include drug courts, community courts, mental-health courts, and domestic violence courts.  The juvenile courts of the early 1900s and the philosophies and social problems that had led to their creation made significant headway in a new form of justice (Caldwell 1961).  Social reformers and people within the justice system began to think outside the traditional court system and its way of balancing a crime with punishment.  Throughout the middle of the 1900s to present-day, new philosophies, theories, and alternatives have begun to change our traditional criminal justice system from the English common law model to a more therapeutic jurisprudence model.

Theories Behind Alternative Courts:

Since the inception of juvenile courts, the theories and philosophies behind it have driven social reformers, sociologists, criminologists, and judicial officials to seek change within the adult criminal justice system.  Incarceration has not been producing the deterrence effect that many had been counting on.  By not addressing the underlying issues of crime, incarceration does not stop a person’s life of crime, but merely stops them from offending during their time behind bars.  Drug-addicted offenders are an example of where incarceration falls short of solving the true issues that underlie the individual’s propensity to commit a crime.  
An article in the Notre Dame Law Review on drug courts across the country stated that untreated substance abusers will not stop their criminal behavior because of incarceration due to the fact that substance abuse is highly intertwined with recidivism (Hora, Schma, and Rosenthal 2000).  The article further stated that 71% of offenders convicted five times or more of all different types of crimes have a history of regular drug use.  Different solutions other than incarceration had to be tried in order to solve issues behind the problem of crime for this population.  

Alternative dispute resolution has been a form of conflict-solving since the 1970s, but mostly in civil matters.  It encompasses a wide array of ways to solve a problem that do not rely on the law or the adversarial process, including arbitration, facilitation, and conciliation (Berman and Feinblatt 2005).  Mediation is the basic form of alternative dispute resolution, where two parties use a third neutral party to discuss their conflict and come to a solution outside of the courtroom.  Community courts, part of the problem-solving movement, have come to incorporate this as one of their many ways in handling quality-of-life and interpersonal problems.  
Court-based mediators can address ongoing issues within the community by bringing in interested parties, open discussions acting as a neutral third party, and also arbitrating when needed (Sviridoff et al. 2000).  By using this strategy, they incorporate the harmed community into the actual justice process and “reinvigorate citizen involvement, engaging local residents as mediators, community advisory board members, and volunteers” (Berman and Feinblatt 2005:42).  
Though in conventional ways, mediation is thought of as an alternative to court, problem-solving courts use it within the courtroom.  Community courts developed mediation and arbitration programs within the court itself to help solve the disputes within a community that would usually never make it into a courtroom (Sviridoff et al. 2000).  Members of the community serve as mediators within the court and hear disputes that may involve issues such as the hours and noise level of an auto repair shop, the placement of dog parks, and the transformation of a local business in an adult theater (Sviridoff et al. 2000).  In a 1994 progress report, the Midtown Community Court stated,

The court…has a mediation program which tries to settle disputes between residents and businesses…They stepped in between that [pornographic video store] they were going to open and the community groups...Other merchants agreed to pay rent to the landlord until they could find a better tenant (Midtown 1994).

The Community Board set up at Midtown that conducted these mediation programs stated that they used mediation quite often and the results were very responsive.  Mediation is just one of the many ways problem-solving courts use alternative dispute resolution to not just process the case, but work out the problem behind it.


Problem-solving courts have also taken ideas from theories such as “problem-oriented policing” and “broken-windows”.  “Problem-oriented policing”, though actually dealing with police and how they handle a crime, has many components that problem-solving courts abide by as well.  Instead of the police merely responding to an incident case-by-case, this model suggests that the police look for patterns within the incidences and try to understand why they occur (Berman and Feinblatt 2005).  There are four basic components to the “problem-oriented policing” theory: identifying problems, analyzing problems, searching for alternative solutions, and measuring effectiveness (Berman and Feinblatt 2005).
The “broken-windows” theory is much like “problem-oriented policing” in that it attempts to discover the underlying problem of crime and tries to fix that problem so more crime will not occur. The term and theory were first used by James Q. Wilson in his book, Thinking About Crime (1985), when he looked at Newark, New Jersey and its new policy to put more police on “foot patrol” within its neighborhoods. The theory simply states that poor conditions in a neighborhood, including things such as broken windows, graffiti on walls and houses, and other issues, need to be dealt with quickly.  If these problems are left unaddressed, it relays a message to criminals that no one cares about this community at hand and more serious crimes will go unpunished as well (Berman and Feinblatt 2005).  The theory suggests making sure the community and neighborhood as a whole are treated and taken care of, such as in Newarks’ example of putting more police on the streets, so that more serious crime will be deterred when possible offenders see that low-level crimes, such as graffiti, will not be tolerated (Berman and Feinblatt 2005).  


In many ways, problem-solving courts follow each of these steps as they work through a case.  The judge and attorneys try to identify the underlying problem within a case, whether it is drug addiction, a mental issue or something else.  They then analyze the problem by collecting background information on the offender and looking into the community around the situation.  The judges and attorneys then look for a way to deal with the problem with means other than incarceration, such as drug treatment, or job training.  After giving the sentence, they measure the effectiveness of their sanctions by monitoring the offender and seeing if the imposed solution or treatment program has changed the offender and the community for the better.
Another large contribution to alternative courts is a concept known as therapeutic jurisprudence, which focuses attention on the fact that every person encountering the law has his or her emotional and psychological life significantly impacted.  In this sense, the law is seen as being a social force that can produce consequences that can be therapeutic or anti-therapeutic, depending on how it is used (Winick and Wexler 2003).  “The law consists of legal rules, legal procedures, and the roles and behaviors of legal actors, like lawyers and judges.  Therapeutic jurisprudence proposes that we use the tools of behavioral sciences to study the therapeutic and anti-therapeutic impact of the law, and that we think creatively about improving the therapeutic functioning of the law…” (Winick and Wexler 2003:7).  Therapeutic jurisprudence is a way of using the law to help solve the underlying problems of a crime, as a crime may just be an extension of certain factors related to the individual rather than an extension of the individual’s actual will.  This strategy looks at the way law and the legal system affect psychological and emotional behavior and tries to apply the law to fit each individual specifically to create a positive impact on an offender and the surrounding community.  

In an article examining drug treatment courts, Hora writes: “through the introduction of drug treatment principles on addicted criminal defendants…DTCs [Drug Treatment Courts] unknowingly apply the concepts of therapeutic jurisprudence every day in hundreds of courtrooms across America” (2000: 9).  By treating substance abuse as a condition requiring a therapeutic response, drug courts will sentence offenders to seek treatment to get the individuals off the drugs and back to a healthy lifestyle (Hora 2000).  
Many who work within the problem-solving courts have recognized that the underlying values of therapeutic jurisprudence are much like those that underlie the problem-solving movement.  Both are outcome-oriented, multidisciplinary, emphasize empirically verifiable results, and require people, such as judges and attorneys, to think outside of the usual confines of an individual case (Berman and Feinblatt 2000). 

Problem-solving courts draw inspiration from many different fields of thinking, whether it is mediation or therapeutic jurisprudence.  However, they do not follow all of the rules of one of these theories completely, which therefore puts them into a category all their own and worth examination.  Problem-solving courts, whether they be drug courts, community courts, or even mental health and domestic violence courts, all work toward a similar idea of justice that conventional courts have lost sight of: finding a solution that actually fixes the problem.  “For problem solving judges and attorneys, a case is a problem to be solved, not just a matter to be adjudicated” (Berman and Feinblatt 2005:5).  

Broadly, throughout all the problem-solving courts, there are five key elements that all try to encompass: a tailored approach to justice, creative partnerships, informed decision making, accountability and a focus on the results (Berman and Feinblatt 2005).  Instead of one court overseeing all sorts of cases, as in the traditional court system, problem-solving courts seek to disaggregate the criminal court caseload, making sure that each case is matched with the judicial resources that are specific to its needs.  Following a “smaller is better” model, problem-solving courts take cases from an unspecific, traditional criminal court and divides them up among specialized courts, such as drug courts and mental health courts (Berman and Feinblatt 2005).  Problem-solving courts also look for help outside of the courtroom.  Community courts reach out to people of the neighborhood to try and create community groups and to help in understanding our judicial system.  Problem-solving courts are constantly seeking resources outside of the courts to provide more options for defendants.  Drug courts search for drug treatment centers for defendants, and community courts look for job training for those in need (Berman and Feinblatt 2005).  This aids in providing judges and lawyers with options for criminals besides the more commonly used incarceration and probation to fix the problem.  Instead of sending a drug-addicted offender to prison where the offender will receive little if any help for his or her addiction, judges can give a strict sentence of drug treatment in order to actually fix the problem.  They don’t just push the problem aside, they treat it, which in turn might end the individual’s cycle of criminal behavior from starting or in some cases, continuing. 

Mental health courts seek to give offenders who are in need of psychological help the treatment they need so they can become stable and law-abiding citizens.  In cases where the defendant is accused of a crime, but is found to be mentally ill, no person within the courtroom believes imprisonment is the right choice.  Instead of having this offender go through a traditional criminal court, where the judge would possess very few options other than incarceration, mental health courts are able to match the needs of the defendant with an appropriate solution (Eaton and Kaufman 2005).  By creating outside partnerships, problem-solving courts can exhaust all options to try and help a defendant.


Though the courts seek professionals in all health fields to help with sentencing, problem-solving courts also seek to educate those people who work in the courts on a daily basis.  Judges and attorneys are given more information about their cases than conventional courts.  In a mental health court, they may be given psychosocial background on an offender and in community courts, they are given statistics about the crime in the particular neighborhood (Berman and Feinblatt 2005).  “Shouldn’t a defense attorney who represents clients with substance-abuse problems know something about pharmacology and the recovery process?  Problem-solving courts ensure that they do, providing both continuity in the courtroom and enhanced expertise in the issue at hand…” (Berman and Feinblatt 2005:6).  
In the Miami Drug Court in Dade County, Florida, judges, prosecutors, and defense counsel work closely with drug treatment staff to work substance-abusing offenders through a three-phase program to get them off drugs, treat their addictions, and integrate the individuals back into society as productive, law-abiding citizens.  All must agree that the defendant is ready to move on before graduating the individual to the next phase.  By using a therapeutic and collaborative structure, the judge and treatment staff may decide to hold a defendant back if they are having difficulty staying off drugs (Hora 2000).  The judges, prosecutors, and defense counsel are all educated by the drug treatment staff in order to give the right treatment and sanction orders necessary to help the addicted offender.  

Even though these courts try every other option before incarceration, this does not mean the defendant is not held accountable for crimes committed.  Judges within the problem-solving courts use strict judicial monitoring and often have the offender come back for a period of time to check on their progress.  This ensures that the offender will comply with the court order and also shows that even without incarceration there are still consequences (Berman and Feinblatt 2005).  

The final principle of the problem-solving court agenda and the most important one is an emphasis on the results of a case.  Each specialized court is asked to assess their own effectiveness beyond counting how many cases were handled and how quickly.  Court officials look at the impact on the community, on the offender, and, if applicable, on the victim.  They want to know if the life of the offender has been positively impacted by asking if they have since been rearrested.  In domestic violence courts, and sometimes in community courts, the court officials want to know if the victim’s life has been positively impacted by asking if the victim is now safe.  Finally, they want to know if life within the surrounding community has been bettered by asking if the crimes that were once present have decreased or been eliminated completely (Berman and Feinblatt 2005).  Whereas conventional courts do not bother with what happens to any of the players in a case once it has been processed, problem-solving courts seek to make sure that they have, in fact, solved the problem.  

The Center for Innovation research on the Midtown court asked, what were the community results after Midtown was created?  Was prostitution actually decreased?  Research found that prostitution arrests were down by 56% (Sviridoff et al. 2000).  The Center for Court Innovation study on New York’s drug treatment courts asked, were drug addicted offenders graduating from the mandated drug programs?  Were they being rearrested?  It found that those who graduated the programs were 71% less likely to re-offend (Rempel, Fox-Kralstein, and Cissner 2004).  Problem-solving courts’ success is measured by the success of its participants.

Alternative Court History: Drug Treatment Courts:

With juvenile courts fully in motion by the late 1900s, these new philosophies and theories were being put to the test with juvenile offenders and were beginning to make their way into the adult criminal justice system.  Drug abuse became an issue in the late 1900s like it had never had before.  In the late 1800s, all illicit drugs were still permitted among the states and mostly all of the states grew hemp plants, the stalks of the marijuana plant, for use in making ropes, textiles, and parchment paper (Gray 2001).  It wasn’t until the late nineteenth century that some prohibition laws were created.  These however only limited the commerce of drugs such as cocaine, marijuana, and opium, and were highly racist in nature.  The white majority felt African Americans, Mexicans and Chinese men were a threat to white women, especially when under the influence of illicit drugs.  In San Francisco in 1875, for example, laws were passed against the smoking of opium in smoking houses, due to the perceived threat of the Chinese men to draw “white women into moral depravity” (Gray 2001:21).  

Laws like this one were passed throughout the states, but serious prohibition laws were not seen until 1906, when the Pure Food and Drug Act was passed.  Before this law, addiction to drugs was mostly due to ignorance of addictive substances.  Many military hospitals used morphine and opium as painkillers for war veterans, which began their addiction.  Still the general population became addicted to narcotics through the use of patent medicines, loaded with cocaine or morphine, which gave the users a temporary high and a need for more.  Coca-Cola used cocaine in its soft drink recipe for nearly 20 years and Bayer Pharmaceuticals sold heroin over the counter starting in 1898 before selling aspirin (Gray 2001).  The Pure Food and Drug Act required all medications to have specific labels of ingredients on the bottle.  This, along with government campaigns beginning to tell people the dangers of narcotics, resulted in a decline in the sales of these medications and products.  However, for those already addicted, things began to get worse.


The Harrison Narcotic Act of 1914 required registration, a tax, and other forms filled out by the individual before any narcotics could be imported or sold.  This, along with a Supreme Court decision that declared doctors could not prescribe prescription drugs to help addicted patients cope with withdrawal symptoms, forced these addicted individuals to a black market of narcotics (Gray 2001).  “Prohibition of narcotics in the 1920s did not eradicate the trade, but simply drove it into an illicit economy controlled by upland drug lords and urban crime syndicates” (Block and McCoy 1992:3).  Soon, the criminality of drugs became widespread; addicts were not getting the treatment they needed and were paying illegal dealers to get their fix.  To make the money for the purchase of these illicit drugs, the addicts were committing other crimes, such as shoplifting and prostitution, continuing the downward spiral into a life of crime (Gray 2001).  With the growing illicit drug economy and other crimes on the rise due to this, the United States was in need of a solution.  This began the emergence of laws aimed at controlling and prohibiting drug use across the country.


In 1937, the U.S. Government passed the Marijuana Tax Act.  Before this federal legislation, only 16 states had any law prohibiting marijuana use (Becker 1963).  This act, produced by the Bureau of Narcotics, helped in implementing state legislation to control marijuana use, and aroused publicity by educating people on the danger of marijuana, describing the drug, its identification, and its harmful effects.  The commissioner of Narcotics cited many instances in which crimes were committed by people under the influence of marijuana, including a mass-murder of a Florida family by a “marijuana-addicted youth” (Becker 1963).  Opposition to this act came in the form of hempseed oil users and bird seed manufacturers, who had been using the hempseed, one of the ingredients in the marijuana plant.  The government quickly side-stepped these issues however by not including the prohibition of the seed in the final draft of the law (Becker 1963).  After these initial oppositions, the Marijuana Tax Act was passed without further interruption.  This bill, as Becker puts it, created a class of unique outsiders: marijuana users (Becker 1963).  Due to this law and others like it, drug users were seen as evil and were separated into a class all their own.  This treatment of drug users would only continue to get worse.   

After WWII, the U.S. began the fight against drugs by introducing “get tough” laws.  These laws grouped all illegal substances, such as marijuana, cocaine, and opium derivatives together and were a part of every political campaign up until the present (Gray 2001).  As the years passed, congress passed more stringent laws to combat the drug problem.  The Boggs Act in 1951 and the Narcotic Control Act in 1956 demanded strict sentencing requirements for drug offenders (Gray 2001).  In 1961, the U.S. involved 72 other countries through the United Nations in their battle against illicit drugs, all ratifying a treaty called the Single Convention of Narcotic Drugs.  This treaty involved other countries, as well as the United States, in decreasing the amount of illicit drugs by controlling exports, imports, and severely punishing those in possession or distribution of narcotics (United Nations 1972).  The criminal courts were now heavily populated with drug-related offenses.


President Richard Nixon continued the harsh treatment of drug offenders, with his campaign termed the “War on Drugs.”  This campaign continued the government’s interference with the drug trade, disrupting the distribution on the streets, and trying to intercept imports at our borders (Gray 2001).  The Comprehensive Crime Control Act in 1984 continued to increase the sentences for convicted drug offenders and raise bail amounts.  The Anti-Drug Abuse Act in 1986 continued this trend, increasing federal drug penalties and requiring mandatory sentences for possession of drugs.  This act also doubled sentences for those convicted of involving a juvenile in the drug trade, and instituting mandatory life sentences to those convicted of being the “King Pin,” or head, of underground market operations (Gray 2001).  This “War on Drugs” campaign became the main focus of the criminal justice system.  Yet, despite all of its efforts, the “war” was not producing the desired results: a decrease in drug addiction and drug related offences.  Since the inception of the campaign in 1980, inmates within prisons serving sentences for drug-related crimes have rose more than 1,000 percent (Winick and Wexler 2003).  “As a direct result of the increased number of drug prosecutions and convictions, virtually all of the jails and prisons throughout the country are severely overcrowded” (Gray 2001:35).  

In 1994 the RAND Corporation released a report about the effectiveness of the “War on Drugs” campaign in regards to cocaine use.  Research found that since the inception of the “war,” cocaine use had not declined but merely leveled off (Everingham and Rydell 1994a).  “The bottom line is that not only in terms of the prevalence of heavy users, but also in terms of total cocaine consumption, the ‘war against cocaine’ has by no means been ‘won’” (Everingham and Rydell 1994a: 50).  The report went on to say that an increasing amount of cocaine users were becoming “heavy users” and that these addicts were the reason for the high level of the overall consumption of cocaine.  The report stated that incarceration, the suggested punishment by the “War on Drugs,” did not stop these addicts from using.  In other words, the suggested punishment of incarceration did not have a deterrent effect for this population.  The research concluded that heavy users entering incarceration would resume their usage when they came out (Everingham and Rydell 1994a).  As a way of preventing this outcome, the report suggested treatment for offenders instead of incarceration.  The end of the report addressed incorporating treatment that focused on lowering the consumption of heavy users (Everingham and Rydell 1994a).

 
The RAND report was referring to a trend that had already begun prior to its research.  Drug treatment was the priority in the late 1800s, before the prohibition drug laws came into effect and incarceration became the solution to drug addicted offenders (Gray 2001).  Since most drug users were war veterans and the regular product consumer, helping these people, instead of locking them up, was the main goal.  But with the inception of the drug laws in the early 1900s, treatment for drug addicted offenders was abruptly stopped.  “Clinics that had worked effectively with addicted people were closed; clinical experiments and research dealing with narcotics addiction were abandoned…” (Gray 2001:23).  The “War on Drugs” in the 1980s promoted and demanded incarceration as the only means to control drug offenders.  When this campaign failed to produce the desired results, however, many turned back to the treatment method.  Instead of using the traditional court system to provide this treatment, new courts were made specifically to help drug addicted offenders.   

The first drug treatment court was created in Miami, Florida in 1989.  Janet Reno created the Dade County drug treatment court with the intention of focusing on the treatment of drug addiction, not the incarceration of the offender (Roychoudhuri 2005).  Many judges and attorneys alike had begun to share this sentiment.  Figures in the criminal justice system had seen time and again the same situation: a drug addicted offender entering the court system for a misdemeanor crime and receiving a plea bargain, which mostly consisted of jail time.  After being released, the addict continued to use drugs and, a few months later, was back in the court system facing another charge.  The real problem of the criminal behavior, the drug addiction, was not being treated.  The defendant was not receiving the proper help and therefore was still causing harm to the surrounding community.  The newly created drug court would not utilize jail or prison time; it would focus on providing the defendant with proper drug treatment.  In a drug treatment court, an offender is sentenced to judicially monitored drug treatment program, rather than jail or prison, and required to report back to the court on a regular basis to enforce their compliance (Roychoudhuri 2005).  In the drug court, the object is to keep the offender in treatment and free of drug use, which in turn, will keep the individual from committing further crimes.  

The study previously mentioned by the RAND Corporation was accompanied that same year by another study looking at the effectiveness of such drug treatment courts compared to incarceration.  Just examining costs alone, the average treatment for about 19,500 individuals costs a total of $34 million a year ($1,740 per person), compared to $246 million that it costs for the law enforcement that would produce the same reductions in drug addiction and other drug related offenses (Everingham and Rydell 1994b).  The study also found that, whether measuring the effectiveness of treatment programs by the decrease in consumption, number of users, or societal costs, these programs produce better results than any other type of enforcement (Everingham and Rydell 1994b).
Similar studies conducted in recent years have produced still positive results.  A study conducted by New York State’s Center for Court Innovation illustrated that offenders in drug treatment courts within the state remained in treatment longer than those individuals who entered voluntarily without a mandated court sentence.  “After one year, more than 60 percent of participants in eight of 11 drug courts studied either successfully graduated or were still active in treatment” (Rempel et al. 2004).  These same courts produced a three-year retention rate of more than 50 percent.  This is compared to a sample of inpatient treatment programs across the country which showed just 10 to 30 percent of mostly voluntary patients remaining within treatment after just a year (Rempel et al. 2004).  
The study by the Center for Court Innovation also looked at six different drug courts statewide and their respective recidivism rates.  Research found that drug courts had reduced the reconviction rate by an average of 29 percent over the three year period after the initial arrest (Rempel et al. 2004).  The recidivism rates of offenders, however, seemed to be linked to their completion of the drug treatment programs.  The reconviction rate of graduates from a drug treatment program was 71 percent less compared to offenders from regular criminal courts.  Offenders who did not complete treatment however were as, or more, likely to reoffend as the non-drug court defendants (Rempel et al. 2004).  
Drug courts not only benefit the offender and the community by reducing addiction and drug-related offenses, but also benefit the nation as a cost-effective solution to drug-related crimes.


Drug treatment courts have become the nation’s leading problem-solving court and the most researched.  “…all 50 states currently have at least one drug court and half have 25 or more” (Winick and Wexler 2003:23).  Along with the evidence of success rates previously noted, another study examining the drug court program in Baltimore, Maryland illustrated that circuit and district drug courts in Baltimore enrolled 297 and 1334 individuals, whom had a retention rate of 93% and 52%, respectively.  Research also depicted a low recidivism rate of a 14% re-arrest rate for treatment program graduates since the program was created in 1994 (Hora 2000). 

There are many critics of this problem-solving movement, however, who attack drug courts and find them to be more of a dramatic play than a real justice-seeking court.  Many have criticized the fact that judges are given too much power in problem-solving courts, acting as therapists instead of law-upholding officials with the ability to create any sanction he or she may please.  

“In the past, when judges have been given so much discretion in the way they handle cases, the results have been uneven, so uneven that they led to the imposition of strict sentencing guidelines in some courts as a way to restore consistency.  And some legal scholars have raised concerns about judges-who are mostly middle class and often politically connected- imposing some of their personal values on people from very different backgrounds” (Eaton and Kaufman 2005: 1-2).  

Robin G. Steinberg, the executive director of the Bronx Defenders, a public defense team, stated that she has seen judges to be too involved with the lives of the poor people she represents.  James A. Yates, a State Supreme Court justice, believes that we are sliding back “toward an inquisitorial system of justice” by allowing judges discretion in treatment and sentencing, giving them decision-making power that could reflect their own values and biases (Eaton and Kaufman 2005: 2).  

These criticisms, however, are counter-balanced by the true nature of the courts.  It is true that some judges, whether it is consciously or unconsciously, abuse their power in both problem-solving and conventional courts alike.  In drug court however judges are not trying to punish defendants; rather they are trying to help them.  These judges work with the prosecutor, the defense attorney, and the defendants themselves to suggest a suitable treatment.  “Prosecutors and public defenders assume a collaborative rather than an adversarial role, and they individualize treatment plans to each defendant under close supervision of the drug-court judge” (Winick and Wexler 2003: 23).  Judges keep defendants under this strict supervision for months or even years if necessary, to help them finish treatment and become law-abiding citizens.  Also, judges in drug courts often go through special training and have psychologists on staff in the court room to help come to a justifiable decision (Eaton and Kaufman 2005).  As one drug court judge in New York State states, “‘We’re seeing the same people again and again and again’…because of factors like substance abuse and family dysfunction.  With problem-solving courts, ‘we can use the time that person is before us more constructively, for recovery and rehabilitation’” (Eaton and Kaufman 2005: 2).  By using the time to treat instead of incarcerate, drug treatment courts are helping drug-addicted offenders, not just processing their criminal cases.

Alternative Court History: Community Courts


With the success rates within the drug treatment court system, new problem-solving courts began to emerge to tackle other problems and issues with an alternative approach to incarceration.  Community courts were created within counties and cities to approach the numerous street-level problems.  The Midtown Community Court, just blocks away from Time Square, was built in 1993 and focused “exclusively on low-level crimes like prostitution, vandalism, and other forms of community disorder” (Berman and Feinblatt 2005: 61).  Residents within the Midtown community were frustrated by the never-ending cycle within the conventional court system of merely processing cases instead of fixing problems.  Prostitution was a large problem in the community and it seemed, as much as neighbors would complain, positive results were never reached through the traditional court system.  Streets would be patrolled by police officers; prostitutes would be rounded up, shuttled downtown and brought the next morning to the courthouse.  The majority of these prostitutes were then turned back into the community once again that night (Berman and Feinblatt 2005).  The community court was created to break this cycle by combining punishment with help.  Low-level offenders within the three police precincts that surround Times Square are now automatically arraigned at the Midtown Community Court.  Once there, however, they have a choice.  These low-level offenders can either accept the alternative sanctions the court offers, or they can try their case in the regular criminal system (Berman and Feinblatt 2005).  


The Midtown Community Court has become the model for community courts everywhere.  Instead of using incarceration or probation as punishment, this court approach sentences most of the offenders to restitution projects that, in turn, benefit the community the offender has harmed (Berman and Feinblatt 2005).  

“For example, 86 percent of the prostitution cases that appear at the Court receive sentences of community restitution.  Whenever possible, offenders begin their sanctions within twenty-four hours of seeing the judge.  The idea here is two-fold.  By emphasizing immediacy, the Court ties crime to its consequences.  Just as important, immediacy helps reduce the chances that an offender will fail to appear…” (Berman and Feinblatt 2005: 63).  

The objective of community courts is the exact same as drug courts, but with a different scenario.  The community courts attempt to provide the offender with treatment and restore the community around them.  They also help in integrating the offender back into society as law-abiding citizens.  Midtown and other community courts employ counselors, job trainers, drug treatment advisors, and other professionals onsite to help address the underlying problems that lead many individuals into a life of crime.  As many community courts do, the Midtown Court also tries to make each sanction it rules unique to the problems a specific offender faces.  
“For example, the Court has taken special pains to create social-service interventions targeted to the unique issues of prostitutes, many of whom suffer from drug abuse, domestic violence, low self-esteem, and other chronic problems.  Prostitutes at the Midtown Community Court can participate in health education and counseling classes that help them understand the long-term risks of their behavior” (Berman and Feinblatt 2005:64).  

Though these kinds of services cost money and Midtown receives funding from government and non-profit agencies alike, the courts continue to receive funding by depicting its positive results.  Independent research has shown that prostitution arrests dropped by more than half in the Midtown area.  The most comprehensive study conducted on the Midtown Community Court was done over a three-year span by the National Center for State Courts and the New York State Center for Court Innovation.  This study examined prostitution data from both Midtown and the regular criminal court system of Downtown.  

“In the years before the Midtown Court opened, annual arrest rates for both samples ran high and held relatively steady.  Between 1993 and 1995, annual arrest rates for the combined prostitution sample fell 56%.  Analysis suggests that both the Baseline and Midtown samples were equally affected by historical changes in the nature of Manhattan prostitution markets concurrent with the opening of the Midtown Court” (Sviridoff et al. 2000).

But prostitution is only a small percentage of the cases on their daily calendar.  Midtown also resides over cases involving all sorts of low-level crimes, including disorderly conduct, shoplifting, and vandalism and the results in these cases have also shown to be positive (Berman and Feinblatt 2005).  Using ethnographic observations, analysis of arrest data, and interviews with offenders, local police, community leaders, and residents, research highlighted a substantial reduction in the concentrations of unlicensed vending and graffiti in the Midtown area (Sviridoff et al. 2000).  Research depicted the Midtown Court as “one of several factors that converged to produce a general improvement in neighborhood conditions” (Sviridoff et al. 2000).  Community courts have since been created all over New York State and the country, gaining support from local residents who feel they are a positive step forward in fighting local crime.

Alternative Court History: Mental Health Courts:

Along with drug and community courts, mental-health courts have also begun to gather support from local communities.  Though slightly more controversial than the two previously mentioned courts, mental-health courts have been created all over the country to try and help offenders who have serious mental illnesses.  In 2002, there were 20 mental health courts across the country, with another dozen or so being proposed in other cities (Winick and Wexler 2003).  When mentally ill individuals violate the law, it is often for minor, generally non-violent, offenses, which are often “public acts of bizarreness” (Winick and Wexler 2003).  Since many mentally ill offenders are delusional, if found walking around talking to themselves, they will be brought in by the police.  These offenders are brought into jail, which typically do not have the appropriate resources to deal with their mental disease.  The mentally ill that receive treatment in jail are deemed the “lucky ones”, due to the fact that only 41% of jail inmates and 60 percent of state and federal inmates that need mental health treatment actually receive it (Winick and Wexler 2003).  Even so, the treatment given within jails and prisons is not enough to treat these mentally ill offenders.  They are in need of separate settings and costly medications that incarceration cannot provide (Winick and Wexler 2003).  In this way, the traditional criminal court process and jail time are not a solution for these individuals, who need to be treated for their mental illness, not their criminality (Winick and Wexler 2003).  In order to divert these mentally ill offenders away from traditional criminal courts and towards the treatment that they need, mental health courts have become an ever-growing solution.  

The nation’s first mental health court was created in 1997 in Broward County, Florida.  This court’s sole purpose was, like all problem-solving courts, to stop the revolving-door of mentally ill offenders being sentenced to jail again and again when what is really needed for this population is treatment.  The mentally ill are 64% more likely than the average criminal to be arrested for low-level offenses simply because they cannot adequately function in society with little to no help or treatment (Winick and Wexler 2003).  Mentally ill offenders are sent to jails and prisons where only about 41% receive any treatment at all; this treatment is rarely satisfactory (Winick and Wexler 2003).  Recidivism rates among this population are high and most of these individuals are in and out of prison for their entire lives and never given access to the treatment needed to function adequately within society.  Mental-health courts attempt to address the mental problems these offenders face and, instead of incarcerating the offender, treat the person’s illnesses and help him or her reintegrate into society.  “In some jurisdictions, patients who successfully complete treatment are released, their charges dismissed.  In others, patients who are stabilized with drugs and other treatments, return to court to stand trial for their crimes” (Winick and Wexler 2003: 61).  The mentally ill offenders compose more than half of the prison population in the United States.  Treatment is needed to help these offenders to turn their lives around; to fix the problem.  Mental-health courts examine the underlying problem of a mental illness within these individuals.  They try to solve the issue behind the crime instead of putting another person in prison with no positive end in sight.


Since mental-health courts are still relatively new, research and evaluations conducted on their effectiveness are still being examined; indicators, however, point to success.  

“A study from the RAND Corporation has demonstrated that a MHC [mental-health court] in Pennsylvania was successful in increasing mental health services and reducing jail time for participants while reducing costs to taxpayers…It found that the court saved taxpayers $3.5 million over a 2-year period…While the study was focused on the Allegheny County MHC in Pittsburgh, the findings are applicable to many other MHC’s in the United States…” (Kaplan 2007:1).

Research also found that most offenders that entered this particular mental-health court did not return to jail on recidivism charges.  Another study of a Seattle mental-health court found that participation in the court improved an offender’s chances of completing treatment, finding housing, and creating other forms of support systems (Winick and Wexler 2003).  

Though the initial research into mental-health courts obviously show successful results, many critics contend that the courts can only help those who become entangled with the law, whereas there should be more groups focused on helping the mentally-ill before they become arrested.  Though this may be true, mental-health courts are still a step in the right direction in providing treatment to those who would otherwise be in jail or prison with continued suffering from their debilitating mental illnesses.  Judge Becky L. Dugan, who oversees a California mental-health court, places this idea into perspective: “‘In the 16 months we’ve been running this court,” says Dugan, ‘we’ve had 19 defendants earn their GEDs, six are attending college, 25 are working fulltime jobs and many more are functioning well in the community, meaning they’re not out there committing crimes.  I feel a lot more productive as a judge working with these defendants than I do sentencing 19-year-olds to 25 years to life’” (Winick and Wexler 2003: 62).  

As of June 2005, there were 125 mental-health courts in 36 states in the United States (Kaplan 2007).  The statistics speak for themselves; these courts are resolving the real problem, not just processing a case.

Alternative Court History: Domestic Violence Courts


Of all the problem-solving courts that are now emerging, the newest and most controversial would have to be the domestic violence courts.  In dealing with the complex problem of domestic violence, most officials still are not sure how to begin to solve it.  In drug treatment courts, the idea is simple: give the drug addicted offender treatment, which, in turn, will deter their interest in crime.  In community court, the offender is treated for any underlying issue that may be present and is sentenced to helping the community they have wronged, in order to restore society.  In mental-health court, psychological and medical treatment is provided so mentally ill offenders can become healthy, law-abiding citizens.  But with domestic violence court, the answers are not so simple.  Within a domestic violence situation, there are usually two different court components; criminal and civil.  There may be criminal charges against an offender for beating the spouse, and there may also be civil charges pertaining to divorce, custody, and matters of the family.  In the conventional court system there are two different judges, one criminal, one civil, who preside over each jurisdictional case.  Both cases however involve the same family.  This system has proven to be unsuccessful in finding a positive result in cases of domestic violence.  In her article, “Battered Women and the Criminal Justice System,” Barbara Hart (1996), citing a National Crime Survey, states that 32% of battered women are re-victimized within six months of the incident that caused police intervention.   A more effective system is desperately needed. .


These domestic violence courts are following in the footsteps of juvenile courts and, more closely, domestic relation courts.  Around the same time juvenile courts began to emerge throughout America, domestic relation courts were also created to help with the difficult situations and problems within a family unit.  Using the theories and ideas behind the juvenile courts, domestic relation courts sought to fix the problems behind crimes.  These courts realized that the family unit was the basis for society and the problems within this unit were some of the factors behind crime throughout the nation (Zunser 1926).  It was acknowledged that the issues within a family were unique and could not be treated by traditional criminal courts; they needed special care.  

It is only since the establishment of separate juvenile courts in the larger cities

that lawyers and social workers began to understand that juvenile delinquents are

often the direct products of broken homes, and that considerably more attention

should be given domestic relations cases than has been accorded them in the not

too remote past (Zunser 1926: 4).

These domestic relation courts would deal with intimate and spousal abuse, child abuse, child neglect, and other problems present within a family.  Though laws on these subjects were scant and archaic to an extent, judges within these courts tried to provide a solution that was allowed by law. Juvenile courts established laws to support the sanctions given by them.  For domestic relations courts, there were no laws supporting a judge’s decision to separate a man from his family if he had been violent, or to force a husband who had divorced his wife to pay child support (Zunser 1926).  Many laws regarding family problems were not created until the late 1900s and even today we still are in need of more.  Though there was little precedent in the decisions made in these courts, these courts were seen as an improvement to understanding the issues of the family and the social consequences these issues have on society (Zunser 1926).  The ideologies in these courts persisted through the century and paved the way for the new era of problem-solving courts and the domestic violence courts of today.

 Domestic violence courts follow in the footsteps of juvenile courts and, more closely, domestic relation courts.  Around the same time juvenile courts began to emerge throughout America, domestic relation courts were also created to help with difficult situations and problems within a family unit.  Using the theories and ideas behind the juvenile courts, domestic relation courts sought to fix the problems behind crimes, realizing that the family unit was the basis for society and the problems within this unit were some of the factors behind crime throughout the nation (Zunser 1926).  It was acknowledged that the issues within a family were unique and could not be treated by traditional criminal courts; they needed special care.  

It is only since the establishment of separate juvenile courts in the larger cities

that lawyers and social workers began to understand that juvenile delinquents are

often the direct products of broken homes, and that considerably more attention

should be given domestic relations cases than has been accorded them in the not

too remote past (Zunser 1926:4).

Domestic relation courts would deal with intimate and spousal abuse, child abuse, child neglect, and other problems present within a family.  Though laws on these subjects were scant and archaic to an extent, judges within these courts tried to provide a solution that was allowed by law. Juvenile courts established laws to support the sanctions given out within them; for domestic relations courts, there were no laws supporting a judge’s decision to separate a man from his family if he had been violent, or to force a husband who had divorced his wife to pay child support (Zunser 1926).  Many laws regarding family problems were not created until the late 1900s and even today we still are in need for more.  Though there was little precedent in the decisions made in these courts, these courts were seen as a positive improvement to understanding the issues of the family and the social consequences these issues have on society (Zunser 1926).  The ideologies in these courts persisted through the 1900s and paved the way for the new era of problem-solving courts and the domestic violence courts of today.


Many changes and advances have been made since the inception of domestic relations courts in the early 1920s.  New laws and the Feminist Movement contributed heavily to the advancement towards domestic violence courts.  The 1960s brought about political women’s groups that would not back down from the issue of domestic violence.  Women’s rights activists and professionals in the field, such as rape crisis counselors and workers in the early women’s shelters, raised the issue of domestic violence as a social problem that needed governmental intervention (Fagan 1996).  In the 1970s, victim-witness programs were created nationwide and were quickly overloaded with cases of domestic violence, which constituted the majority of their cases.  

The U.S. Department of Justice’s Law Enforcement Assistance Administration took this initiative and funded 23 new programs between 1976 and 1981 that included services for shelters, special domestic violence prosecution units, treatment for batterers, and advocacy for victims (Fagan 1996).  However, these new strategies against intimate violence were only focused on domestic violence within a marriage.  Even with this, there was still ambivalence towards legally prosecuting a batterer.  Police were still being trained to do anything but arrest the violent offender.  There was still the belief among law enforcement that domestic violence was a personal problem not requiring police attention.  Until the late 1970s, police departments still had strict policies requiring a “hands-off” approach to domestic violence.  Many training manuals enforced that arrest was the last and least wanted outcome of police involvement with a domestic incident (Fagan 1996).


In the early to middle 1970s, a restraining order was impossible to obtain for a battered married woman if she did not want file for divorce at the same time (Fagan, 1996).  Even when one could obtain a protection order, the enforcement of such was extremely weak and sanctions for the violation of such an order were minor.  But, by the early 1980s, pressure from feminist activists received a complete reform in domestic violence law (Fagan 1996).  By this time, 47 states had passed legislation that provided for changes in protection orders, allowed warrantless arrests for misdemeanor assaults, and allowed history of physical and emotional violence into a defense in any case in which a woman was being accused of murdering her husband.  Police departments adopted pro-arrest and mandatory arrest policies, special domestic violence prosecution units were formed in district attorney’s offices, and treatment programs for abusive husbands were created (Fagan 1996).  It was during the 1980s that the statutory, procedural, and organizational reforms that had only been available to married women became available to unmarried women, cohabiting couples and women who were divorced or separated.

Many of these new reforms were aimed at jurisprudential and procedural issues.  The court system was and still is a complex force that many do not want to become a part of.  These new reforms sought to simplify and, therefore, increase the participation of abused women within the criminal justice system.  Many tried to adjust procedural barriers, such as those within a domestic violence court, to combine civil and criminal litigation to make the system less complicated (Fagan 1996).  Others, such as warrantless arrests, sought to lessen the evidentiary standards for initiating a case (Fagan 1996).  These new reforms led to the formation of domestic violence courts: courts aimed specifically at combating domestic violence.  . 

There are a few different types of domestic violence courts.  In New York State, there are felony domestic violence courts, which take the more serious, felony domestic violence charges only; these domestic violence courts are found in the larger city areas (Mazur and Aldrich 2003).  The state has created misdemeanor domestic violence courts as well, some within the counties with felony domestic violence courts to account for the lesser domestic violence charges as well (Mazur and Aldrich, 2003).  Finally, there are integrated domestic violence courts, one of which we have here in Syracuse.  These courts take both criminal and civil jurisdictions and combine them under one judge (Mazur and Aldrich, 2003).  The problem of having both a civil and criminal case is erased, by combining both jurisdictions to deal with the problem of intimate violence.  The courts consider both criminal and civil charges; “Unlike criminal courts generally, the Domestic Violence Court seeks not only to punish and hopefully rehabilitate the batterer, but also to provide support and needed services to the victim” (Winick and Wexler 2003: 55).  Whereas a criminal court would see only criminal charges, and a civil court would see only civil litigation, such as child custody, the integrated domestic violence court would encompass both realms and be able to see the larger picture underlying the case.  

The goal of a domestic violence court is to break the cycle of abuse and serve both the offender and the victim, and their children if any, in getting the help and treatment they need to have either a healthy relationship or healthy lives without each other.  They want to create a healthy environment for children within the family.  In conventional courts, cases are also slow to go to trial due to the overwhelming caseload of all different crimes.  Due to case volume, domestic violence cases wait as long as any other case to go to trial.  This has been shown to hinder the progress of a domestic violence case.  If a long period occurs between time of report and time of trial, the defendant may be able to coerce or threaten the victim into no cooperating (Mazur and Aldrich 2003).  In a domestic violence court, the cases would be processed more efficiently and defendants would be seen more quickly, though still giving out the same level of justice as all problem-solving courts.  
In Westchester County, New York, felony domestic violence indictments are transferred immediately to the domestic violence court there, which allows for rapid issuance of protection orders and sends a message to the defendant of how seriously the offense will be taken.  It also links victims to services early on in the case (Mazur and Aldrich 2003).  Having the same judge for each incident, whether it be criminal or civil, would also help in following up on protection orders issued by the victim on the defendant by mandating the individuals to return to court on a monthly or yearly basis to check on the status of the situation.  The judge will know the case well and be able to enforce orders and follow through on sanctions such as jail time.  Also, because the same judge would preside over the case from the initial incident to the last, the victim would not have to continually reiterate their story to different officials (Winick and Wexler 2003).  

As in drug court, treatment and rehabilitation is the key element behind domestic violence courts.  “If the abuser gets treatment, it can change habits.  It can put families back together.  The basic model for domestic violence court is Drug Court…Treatment is needed not just for the physical addiction at the heart of drug abuse, but for the behavioral cycle behind domestic violence” (Winick and Wexler 2003: 58).  As in all problem-solving courts, domestic violence courts try to find and treat the underlying issue behind domestic abuse in a relationship.


Though more domestic violence courts have emerged within the past few years, they are still the slowest to be accepted and the most highly criticized of all the problem-solving courts.  Victims’ advocates think these courts are too lenient, that batterers deserve jail time and not anger-management.  Defense attorneys call them “victims’ courts” and say their intention is to protect the victim rather than to determine the guilt or innocence of the offender (Eaton and Kaufman 2005: 4).  As in other problem-solving courts, many argue that the domestic violence court judge has too much power and can often over-sympathize with either the defendant or the victim.  Punishments that are seen as more lenient or too harsh may be ordered because of sympathetic feelings towards either side, thus illustrating a possible bias in the system.  Though supporters of problem-solving courts in general have taken a stance against these accusations, domestic violence courts are still too new to have gathered enough evidence to illustrate their effectiveness.  The case for domestic violence courts has not yet been made.


Since the beginning of this problem-solving movement, New York State has been on the forefront in adopting each new court as they are created.  New York was the first in the country to have a community court, and has also created mental-health courts, drug courts, and domestic violence courts across almost every county.  The first Integrated Domestic Violence Court in New York State was created in 1996 in Brooklyn.  The Brooklyn Felony Domestic Violence Court only handled the felony cases involved with domestic violence, such as assault and homicide (Wolf, Aldrich, and Moore 2004).  Since it was the first of its kind in the state, the NYS Center for Court Innovation took special care in its planning.  This court was given its own courtroom and a single judge who only heard those domestic violence cases.  It was given a fixed prosecutorial team and the court staff was trained in specific domestic violence issues.  It was given innovative computer programs to help the judge track compliance with orders better and a special probation program that required defendants to come in regularly for monitoring.  And lastly, it had extensive programs for victims that included counseling, safety planning, and links to housing (Wolf et al. 2004).  

Just five years after the Brooklyn launch, the Urban Institute Justice Policy Center published a study which showed that dismissal rates of cases were lowered, to between 5% and 10%.  This meant that more cases were given sanctions rather than just processed out of the system.  Research also illustrated that the victims’ services were expanded, with almost every victim assigned to an advocate.   Also, on average, more time was spent on processing each case from felony arraignment to disposition (Newmark et al. 2001).  These results were intertwined with a new law passed that made the violation of an order of protection a felony and increased police enforcement with domestic violence incidents (Newmark et al. 2001).  After this initial domestic violence court, similar courts were created all over New York.

The growing phenomenon of these domestic violence courts even reached our own community right in the heart of Syracuse.  By 2009, New York State hopes to have a domestic violence court in every county.  In this area of problem-solving courts, New York is on the frontier and continues to enhance and improve each domestic violence court it creates.  The Onondaga Integrated Domestic Violence Court addressed more than 300 cases last year and its case load continues to grow with each court calendar, 13 calendars every year.  Analyzing statistics collected by the New York State Center for Court Innovation and interviewing the key players of the new court, including the judge, the court clerks, a prosecutor, a defense attorney, and a victim’s advocate, I will try to answer the difficult question: Does an integrated domestic violence court actually yield positive results?

Methods:


I conducted four unstructured interviews with the staff of the Onondaga County Integrated Domestic Violence (IDV) Court to explore how the court system was conducted, what the opinions were of the court officials involved, and what were changes, if any, that needed to be implemented.  A list of interview questions, which can be seen in Appendix B was submitted to the Institutional Review Board at Le Moyne College and approved in November, 2007.  
An interview was conducted with the judge presiding over the courts, Judge Robert Rossi; the Court Analyst and Coordinator, Andrea Ecker; the Junior Court Analyst and Resource Coordinator, Cheryl Kadlubowski; and the Assistant District Attorney, Kari Armstrong.    

I also contacted the New York State Center for Court Innovation and collected what statistics were available on the number of cases presided over in Onondaga County and some different surveys done on domestic violence courts within the New York State.

Finally, I looked at some of the alternative sanctions, focusing on the Batterer’s Program at Vera House in Syracuse, ordered to IDV court defendants and what the results were of these programs compared to those within the traditional criminal justice court.

I collected this data in the Fall of 2007.  The case information from the Center for Court Innovation is from a few years ago up until the present.  The Batterer’s Program Survey was done in 2006.    

Results:

The Integrated Domestic Violence Court of Onondaga County was created in 2001, and has been evolving and expanding ever since.  Unlike the Brooklyn model, the Syracuse Integrated Domestic Violence Court takes all domestic violence cases, misdemeanor and felony, which meet certain family unit criteria.  To enter into the integrated domestic violence court systems’ case data base, the defendant and victim must either be married or have a child together.  After entering into this pool of cases, a court analyst assigns the cases that she thinks will most benefit from the domestic violence court to the court calendar.  She decides this by analyzing how many times the defendant has been arrested and/or been through batterer programs for previous domestic violence offenses.  She usually chooses cases in which it is the initial arrest for the defendant, so they will have an opportunity to change their behavior from the start.  In the first year of the Onondaga Integrated Domestic Violence Court, throughout the 13 terms of the year (four weeks per term), the IDV court only presided over two cases.  In 2007, in only the first eight terms they had already seen 383 new cases (New York State 2007).  This calculates to a 19050% increase in caseload in just six years.

The creation of the Onondaga Integrated Domestic Violence Court had a relatively more unstable beginning compared to that of the Brooklyn court.  Kadlubowski, the junior court analyst and resource coordinator along with her counterpart, Andrea Ecker, both stated that they were “thrown” into this new court system without any prior knowledge or training in what they were expected to do.  Kadlubowski explained that she had to develop her own system for case transfers into the integrated domestic violence court because she received no specific guidelines from the Center for Court Innovation, the administrative agency that oversees the problem-solving courts in New York State.  

The new integrated domestic violence court received a courtroom in the county civil courthouse and a judge was assigned to oversee the new cases that were to be brought in.  Also, a victim’s advocate from VeraHouse, a local non-profit domestic violence organization, would work closely with all involved, staff and families, to help in the complex problem that is intimate abuse.  Unlike the Brooklyn model, there was not assigned prosecutorial staff, but rather one prosecutor assigned to the calendar of cases in the domestic violence court every Tuesday and Thursday morning when it meets.  The defense attorneys were either hired by the defendants or state in traditional criminal cases.  After the initial year, Kadlubowski and Ecker had their own system developed to run and manage the new court.

Both analysts believe in the goal of the court: to stop domestic violence.  Both women were criminal court clerks for years before beginning their work in the integrated court and had seen the way domestic violence cases were processed in the traditional court system.  Ecker explained that she would see the same defendant and victim come in time and again, yet be seen by different judges, who did not know of the previous arrests and could not therefore see the cycle of abuse that was taking place.  There was no way of knowing how many times the defendant had been arrested for the same offense and therefore the proper sanctions were rarely given.  Ecker states that the collaboration within the integrated court is the most important part.  Having one judge who presides over every case, court clerks who know the case since its opening, a victim’s advocate providing advice, and a prosecutor and defense attorney who are willing to work with all participants to come up with the best possible solution, Ecker views, is the best way to deal with the problem.  She did say, however, that if the defendant displays the willingness to gain something from one of the various programs the court offers, such as a batterer’s program, then he or she could change their cycle of violence.  If they don’t want to change, there is no changing them, no matter how hard the court team may try.

The court analysts are not the only individuals who are in favor of this new court; the court’s sitting judge, Judge Rossi, has been a pioneer in introducing problem-solving courts to New York State.  Serving on the Integrative Domestic Violence Court for one and a half years, Judge Rossi also had tried to bring a Mental Health Court to the city of Syracuse a few years back, but to no avail.  “One step at a time,” he tells me as he tries to explain how the city and the public were not quite ready to embrace that type of problem-solving court (Rossi December 12, 2007).  
Though he hopes that others continue to try in his absence, as he has since retired, he is proud of Syracuse for having accepted the IDV court system.  He agrees with the court analysts that if the family is willing to make a positive change in their life, IDV courts will guide them through it.  “Instead of just processing the case, I really get to look at and fix the problems underlying it; our public needs our help”  (Rossi December 12, 2007). 

Judge Rossi has had first hand experience with how much help the unique problem of domestic violence needs.  In his first few years out of law school, he served as an assistant district attorney within the Onondaga County District Attorney’s Office.  After this, he served as a family court judge for twenty years before moving to the Integrated Domestic Violence Court.  After having these two different experiences, Judge Rossi felt that it was time to “marry” them together in order to combat the issue of domestic violence.  He speaks of the integrated domestic violence court as a “one stop shop.”  As the judge, he sees everything going on within the family, both criminal and civil.  He states that knowing everything that is going on within one particular family helps him in making the right decisions on how to handle the situation.  In this way, Judge Rossi is able to get a better perspective on the entire situation.  

He gave me an example of some situations he has seen come through his courtroom.  He talks of a frustrated father, whose child’s mother won’t let him see his child for one reason or another.  The father then becomes frustrated and begins to harass the mother in order to see his child.  The mother calls the police and the father is arrested on harassment charges.  With being able to see the defendant alone and with time to discuss the situation with him, Judge Rossi can understand the issue and try to solve it.  “If you can help with the underlying problems, there will be no criminal charges.”  (Rossi December 12, 2007). By having both the father and the mother agree on joint custody, Judge Rossi can eliminate the harassment all together.  

He also talks of having the family come back on a regular basis to make sure they are functioning well.  He states that in a traditional criminal courtroom, the emphasis is getting the defendant out of the courtroom and out of the system quickly, whereas the emphasis in integrated domestic violence court is to keep them coming back, even as long as one year from the original offense.  This ensures the family issues and problems have been corrected.

Judge Rossi overall believes the integrated domestic violence court is beneficial.  He believes the court is beneficial to the system by allowing lawyers to coordinate things in the best way possible for all involved, resulting in cost reductions.  The court is Beneficial to the defendant, whose attorneys fees will be cut in half due to having both civil and criminal charges in one case.  Last, but definitely not least, the domestic violence court is beneficial to the families, by grouping civil and criminal cases together.  This allows for less visits to the courthouse and gives them one place to be, one judge to see, and one final sanction to help them through their problems.  This simplifies the justice system and makes it inviting to those who would normally keep their issues to themselves, afraid of the complexity of the legal system and their lack of knowledge of it.

Judge Rossi believes all problem-solving courts provide a good service.  “We have a community to serve and we need to fix the problems within it” (Rossi December 12, 2007).
Within the Onondaga District Attorney’s Office, there is a specific unit that handles the cases in the integrated domestic violence court, along with all intimate and relation crimes.  This unit is known as the Special Victims Bureau and presently consists of seven assistant district attorneys and one chief assistant district attorney.  One attorney out of this group is assigned to handle the cases that go through IDV.  
A few years ago, the attorney was Kari Armstrong.  Now in a different unit of the District Attorney’s Office, Armstrong admits she suffered “burnout” from the difficult cases that are seen in the Special Victims Bureau.  However, during her time with the unit and IDV, she saw what she viewed as a step in the right direction in prosecuting domestic violence cases.  Along with Judge Rossi, Armstrong believes that having one judge view both civil and criminal cases for one family allows them to see the problem from all angles and the real issue can be seen and taken care of.

Though Armstrong views the integrated domestic violence court as beneficial, she does admit there are some changes that need to be made.  In regards to the judge, she states that the two judges who have sat on the court were family court judges for some time before being assigned to IDV.  Though they both had criminal law background, it had been a long time since either had presided over a criminal case.  She feels this aspect hinders the processing part of the case, due to the fact that the judge often has to be reminded as to the procedures of criminal law, which are quite different than civil.  She gives the example of the judge moving to trial, which in a civil court is as simple as setting a date, whereas in criminal court, a Grand Jury indictment is needed to proceed to trial.  Armstrong believes that the judge being constantly corrected by the attorneys undermines his authority somewhat and she acknowledges her reluctance to speak up in this situation, due to the fact that “the Judge is supposed to be the authority in the room.”  (Armstrong December 20, 2007). Armstrong suggests having the judge “shadow” a criminal judge for a day; sit in on a criminal court proceeding, for a refresher on criminal law procedures.  She also suggests having a two-judge panel; one civil judge, one criminal judge, who deliberate and confer with each other, in order to stay within procedural boundaries.

Along with this criticism, Armstrong also has issues with the actual IDV court procedures.  Armstrong tells me that the integrated domestic violence court does not hold trials, just arraignments, hearings, and monitored check-backs, if a defendant pleads to a sentence.  If a defendant chooses to go to trial, the case goes to a different criminal court judge.  Armstrong states that this new judge receives just the one charge and does not know that other aspects behind the case.  This sometime hinders knowledge of other things going on within the family from being considered.  Armstrong suggests that this be changed and that IDV hold its own trials.  She admits that to accomplish this it would take more time and money.  Though she doesn’t see these changes being made any time soon, she is hopeful for the future of integrated domestic violence court.

Armstrong did highlight some of the aspects of the integrated domestic violence court that she liked.  She spoke of better treatment a victim receives within IDV due to the collaboration with Vera House and its victims’ advocates.  She stated that by being able to sit in on the court session and hearing all of the dynamics of a particular case the advocate can work with the court and defendant and victim to give proper treatment to all the people involved.  Using the Batterer’s Program, a highly-used alternative sanction in the court, the advocate can make sure the defendant is complying with the court sanctions and attending the program sessions.  Armstrong also acknowledges that, by having to see the same judge each time, a defendant is inclined to comply with the ordered sanction, whereas in criminal court, seeing a different judge for each offense allows the defendant to stray from his ordered sentence until caught on that charge.  

Armstrong believes that the judicial system is very confusing to a victim and is often intimidating and keeps them from reporting a crime that has been committed.  Like Judge Rossi, she acknowledges that the integrated domestic court simplifies the system for the victim, giving them one courtroom to go to and one assistant district attorney to work with.  They also see only one judge who knows the ins and outs of their case.  They also receive counseling from the Vera House advocates right from the start, which gives them comfort and offers more support and help through the system.  Overall, Assistant District Attorney Armstrong believes with a few changes, the integrated domestic violence court is the most beneficial way to combat domestic violence.


The most-used alternative sanction within the Onondaga County Integrated Domestic Violence Court is the Batterer’s Program provided by Vera House.  Many domestic violence courts all over the state have similar programs that are offered and used as an alternative to jail or prison time for a convicted defendant.  In 2006, the New York State Center for Court Innovation conducted a study of two of these programs used in domestic violence courts in Brooklyn, New York.  They also completed a national study in 2007 to follow the New York study.


The study done within Brooklyn, New York looked at 291 defendants that were sentenced to two different batterer’s programs in 2001 and 2002 within the city.  Eighty-four of these defendants were sentenced to the Domestic Violence Accountability Program (DVAP), a 26-week program designed to educate men about the social consequences of domestic violence and teach them responsibility for their own violent behavior (Cissner and Puffett 2006).  The other 207 defendants were sentenced to the Interborough Developmental Consultation Center (IDCC), a 12-week program that relies upon “cognitive-behavioral therapeutic focus to change problematic behaviors” (Cissner and Puffett 2006).  Analyses of the two groups showed the defendants enrolled in IDCC had less serious criminal history and were convicted of less severe charges (Cissner and Puffett 2006).


The outcomes of the study were based on six different measures:

1. Program Completion: Did the defendant complete the program?

2. In-Program Recidivism: Did the defendant get arrested on a new charge while in the program?

3. One Year Post-Sentence Recidivism: Did the defendant get rearrested one year after being sentenced?

4. One Year Post-Program Recidivism: Did the defendant get rearrested one year after completion or failure of the program?

5. Criminal Contempt Recidivism: Was the defendant rearrested on a criminal contempt charge, meaning a new domestic violence incident with the same victim?

6. Violent Offense Recidivism: Was the defendant rearrested for any violent offense during anytime between the first initial arrest and the end of the program?

In regards to program completion, 70% of all of the defendants completed their program assignments.  Program placement didn’t signify any changes within completion, though data slightly indicated that those defendants sentenced to the 12-week program were more likely to complete it (Cissner and Puffett 2006).  The strongest predictor of completion was early compliance: if the defendant was not enrolled in the program after the initial hearing, they were significantly less likely to complete the assigned program (Cissner and Puffett 2006).

In regards to recidivism, 28% of all defendants were rearrested while they were enrolled in the programs; 34% were rearrested one year post-sentencing; 24% were rearrested one year post-program completion or failure.  There were no significant differences among the defendants of the two different programs in any of these categories (Cissner and Pufett 2006).  The single strongest predictor of re-arrest, which is cited within the study as being consistent with criminal justice research, was criminal history.  Defendants with prior criminal history are significantly more likely to be rearrested.  Age and race were also seen as significant factors in recidivism: younger defendants were more likely to be rearrested, as were black defendants.

This study concluded, as it cited studies had before it, that program philosophy and program length have no conclusive relation to program completion or prediction of future violence (Cissner and Puffett 2006).  The study stated that when it was coupled with other research on growing literature stating that batterer’s programs were unsuccessful, its own results may show that these programs are more of a “tool to ensure defendant accountability rather than as mechanisms for rehabilitation” (Cissner and Puffett 2006).

The study the next year done by the Center for Court Innovation looked at the overall picture of batterer’s programs throughout the country (Labriola, Rempel, O’Sullivan, and Frank 2007).  Out of 543 respondents to a national survey sent to 2,265 courts, batterer programs, and victim assistance agencies nationwide, the study chose 260 communities.  This study differed a little from the Brooklyn study and asked three major questions of batterer’s programs and the courts that used them:

1. How and When do Criminal Court Use Batterer Programs?

2. Why Do Courts Mandate to Batterer Programs?

3. How Do Courts Respond When the Offenders are Noncompliant?

In regards to the first question, the study found that the average batterer program was a 26-week program that met once weekly.  To ensure compliance with the batterer program, 62% of the courts surveyed said they required the defendant to return to the court periodically (Labriola, et al. 2007).  34% of the courts surveyed mandated a batterer program predisposition, or before conviction or dismissal.  In 68% of these courts, the completion of a batterer program predisposition created a legal benefit for the defendant, including reduction of charges or sentence, or a complete dismissal of the case altogether (Labriola, et al. 2007).


In regards to why courts used batterer programs as a sanction, the study gave five different reasons in the survey for usage and instructed the respondents to “check all that apply.”  The five different reasons were: treatment/rehabilitation; accountability; monitoring; legally appropriate punishment; and alternative to incarceration.  70% of all respondents chose both treatment/rehabilitation and accountability as their main reason in mandating batterer’s programs (Labriola, et al. 2007).  The study found it interesting to report that of all respondents, only 30% checked “an alternative to incarceration” as a main reason to use batterer programs.


In regards to enforcement, the study found that 94% of all the respondent batterer programs sent compliance reports to the relative courts.  However, the study found that only 12% of the courts had definite procedures for dealing with non-compliance (Labriola, et al. 2007).  Even so, of all courts, only 26% ordered the defendant into court within two weeks of the noted non-compliance, while 37% ordered the defendant into court within a month, and 37% took even longer.  74% of all courts indicated that they “always” or “often” use sanctions to respond to non-compliance, but less than half of the batterer programs and victim assistance programs felt that the court imposed these sanctions frequently (Labriola, et al. 2007).  


The study proposed that the accountability within a batterer program requires mandatory consequences to be imposed if the defendant does not comply with the program mandate.  It was found that most jurisdictions did not achieve this accountability model and did not require appropriate sanctions when dealing with noncompliance (Labriola, et al. 2007).

Discussion:


The unstructured interviews I conducted with the main officials within the Syracuse Integrated Domestic Violence Court suggested that all believed the court was beneficial in dealing with the problem of domestic violence.

Benefits:
Values Of Having One Judge:



One main point through each of the interviews was the benefit of having a single judge for both civil and criminal cases.  This benefits the legal system as a whole due to the cost effectiveness of having only one judge overseeing two jurisdictions.  The benefits can also be seen with the victim and the family as a whole.  Needing to go to only one courtroom each time and having a judge that has been with the case since the beginning simplifies the judicial system.  This allows for the victim to feel invited and comfortable within the court system, ensuring they will be cooperative and continue to seek help if needed.  A one judge system also benefits the defendant by saving them the money of having to hire to attorneys for both jurisdictions.


As Judge Rossi stated, he was able to see the case from all angles and really fix the problems behind the crime of domestic violence.  This enables the system to really combat crime by taking care of the issues behind it.

Offenders More Likely to Comply with Court Sanctions:



Within the Syracuse Integrated Domestic Violence Court, Judge Rossi sees the defendant every time they incur a new charge against them.  Knowing they must see the same judge each time gives the defendant a strong incentive to comply with court sanctions.  If they comply, the judge may be willing to decrease their sentence.  If they don’t, their sentence will increase with each violation.


In conventional criminal court, defendants most likely see a different judge each time they are arraigned on a new charge.  This allows for them to not follow previous sanctions because the new judge has no record of such sanctions.  Defendants take advantage of this system, knowing they would most likely never be held accountable.  Within the Syracuse Integrated Domestic Violence Court, the court officials have seen an increase in defendant compliance because the judge enforces their sanctions.  Judge Rossi can order a defendant back into the courtroom as many times as needed to ensure they are following through with their sentence.

Monitoring of a Defendant:    


The careful monitoring of a defendant goes hand in hand with their compliance.  Judge Rossi can order them back every week, every month, or every year as he sees fit to ensure they are obeying the court mandates.  Judge Rossi is also notified by outside treatment centers, such as Vera House, if a defendant is not attending an alternatives’ program.  If it is found that a defendant is not following court orders, increased sanctions will be given.
Recommendations:
The benefits of the Syracuse Integrated Domestic Violence Court have been seen by all involved.  Some have made suggestions though to make the court a better model for others to follow.

I believe the issue Kari Armstrong brought up about the lack of criminal procedural knowledge on the part of the judge should be addressed.  I agree that the judge is the authority in the court room and if constant interruption has to be made in order to correct the judge on criminal procedures, it undermines this authority.  The suggestion of a two-judge panel may be a step in the right direction.  To have one civil and one criminal judge conferring with each other will allow for the proper procedures to be followed in both jurisdictions and may also give a complexity to the decision-making within a case.  Having two different opinions on a case may further to help all involved.


Also, the fact that IDV does not hold trials is a problem I believe needs to be addressed.  With this knowledge, defendants and their attorneys could easily invoke their right to a speedy trial and may then find an outcome that benefits their side with the traditional court system.  Seeing a judge that has no background on the situation will make it easier on the defendant, say if he/she has a history of violent behaviors against the victims.  Syracuse may want to look at affording more resources to IDV to initiate a trial procedure within it.

Problems/Issues with Alternative Sanctions:


The batterer program studies highlighted an alternative sanction that may not be as valuable as was hoped for.  Though 70% of the defendants within the two Brooklyn programs completed them, the recidivism rates were still high.  The fact that 28% of the defendants were rearrested during the program shows a need for a change.  Since the ultimate goal of the domestic violence courts is to eliminate domestic violence, the batterer program seems to fall short.  Though, control through accountability does appear to occur, the fact that so many still recidivate during the programs is an issue needing a solution.


I believe the second study highlighted one of the main problems with batterer programs: no sanctions for noncompliance.  If a defendant believes he will not be punished for noncompliance with the program, he has no incentive to complete it.  The courts must take an active role in ensuring compliance with the programs in order to have the defendant believe that they are necessary.


Also, the fact that some courts use the completion of the batterer program as a legal benefit to the defendant I believe lowers their ability to receive any real benefit from the programs.  The defendant, knowing if he completes the program will receive a lighter sentence, will just go through the motions without taking in any of the lessons learned.  The programs must not be used as sanction to lessen others.

Conclusion:

The data from the Center for Court Innovation suggests that the caseload in IDV has grown exponentially and signifies a need for the Syracuse Integrated Domestic Violence court.  A 19,050% increase in caseload is quite significant, showing that more and more domestic violence cases can be treated within this court.


The model for the domestic violence courts has not been perfected yet.  There are changes needed to make the Syracuse Integrated Domestic Violence Court the prominent model for all New York State domestic violence courts to follow.  Some of the suggestions made by Onondaga County Assistant District Attorney Kari Armstrong could be implemented into the court to create a better model.  A two-judge panel and a trial procedure are not difficult changes to make and could increase the effectiveness of the domestic violence court.


Perfections still needed, the Syracuse Integrated Domestic Violence Court has created many procedures that benefit victims and defendants, as well as the legal system as a whole.  Through specializing the cases, using one judge to simplify the procedures, and monitoring the defendant and the family long after their final court appearance, domestic violence courts make a significant effort not seen by conventional criminal courts to ensure a solution to the problem of domestic violence.


Some changes should be made to create a better model for others to follow.  A two-judge panel and trial procedures are significant changes that needed to be addressed.  To integrate both civil and criminal jurisdictions into one court is not simple and the need to make sure that relative procedures are followed has to be taken into account.  Having two judges could make the entire process flow smoothly and would ensure that the proper steps are taken within both criminal and civil jurisdictions.

Having trials when needed would ensure that the same judge, whom had been with the case from the beginning, would oversee the case until the end.  Having this one judge would allow for a more appropriate and justified decision to be made, due to the fact that the judge would know every aspect of the case from the time of inception.  To send an integrated domestic violence case back to the traditional criminal courtroom for trial is counter-productive to the entire system.

Batterer’s programs being used as a tool for rehabilitation, and not just accountability, must become the main purpose for such sanctions.  If the integrated domestic violence court system would like to achieve maximum results from such sanctions, emphasis on doing well within the program and learning from it must be given.  If the defendant only completes the course because he or she feels that doing so will lessen other sanctions, it undermines the entire program.


Though there are still changes to be made within them, history of the U.S. legal system has shown a need for alternative courts across the board.  So far, drug treatment courts, community courts, and mental health courts have all begun to show positive changes in the defendants and communities they serve.  They also lessen the caseload within conventional courts, who then, in turn, can spend more time on the cases left within the traditional system.  Alternative courts deserve more attention than is being afforded them presently.  To combat crime, one must look beyond the crime at hand and treat the problems that create the criminal context.  Alternative courts make a significant effort to achieve this result.  They are the future of our justice system.
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