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This case involves the Brisbane Hill Central School District (the District) and the Brisbane Hill Teachers Association (the Association).  The hearing in this matter was held on March 20, 2008.  The parties filed briefs which were due on May 7, 2008.  The briefs were received and the record closed at that time.PRIVATE 

ISSUE: 

At the hearing, the parties agreed on the following formulation of the issue to be determined by the arbitrator:

Did the District violate the 2006-2010 Collective Bargaining Agreement, particularly Article XIII – Professional Staff Member Hours and Load Section A. Paragraph 3, when it denied Ms. Margaret Whitlam’s request for early departure?

If so, what should the remedy be?

CONTRACT LANGUAGE:


The language of the relevant contract provision, Article XIII,A,3, is as follows:

Those professional staff members who have a legitimate reason for early departure (i.e. doctor’s appointment, graduate courses, etc.) may do so with the prior approval of the administration.

BACKGROUND:


The facts in this case are fairly simple and not in dispute.  The grievant, Margaret Whitlam, a teacher in the District, requested early departure three days per week, for several months, so that she could complete a required internship in a neighboring district as part of her requirements for an administrative certificate program.  The early departure would not normally have required coverage for her students who would have been at music at this time (it was Ms. Whitlam’s preparation period) but would have required someone else to provide the bus coverage that would otherwise have been Ms. Whitlam’s duty.  The District Superintendent declined to grant permission for this early departure.  This did not prevent Ms. Whitlam from completing her internship but did cause delay in the completion of that requirement.  This set of events led to a grievance by Ms. Whitlam ultimately leading to the instant arbitration proceeding.
POSITIONS OF THE PARTIES: 

The position of the Association is straightforward.  It argues that the language of the contract, Article XIII,A,3, entitled Ms. Whitlam to the early departure in question.  It argues that no faculty member in the past, including the grievant, had ever been denied early departure to complete a graduate degree or certificate including those who had sought the leave for administrative internships. The Association argues that the negotiation history of the language demonstrates that its purpose was to prevent teachers from leaving early without good reason.  In addition, the Association argues that the District had no “compelling business reason” for its denial and thus, the denial was arbitrary.


The Association has produced uncontested testimony from witnesses who, going back over many years, cannot recall a request for early leave to meet the requirements of a graduate degree ever being denied.  This included testimony about people who left early to meet the coursework requirements of graduate degrees that were not required for their permanent teaching certification.  It also included testimony from one teacher (Ms. Sandy Koufax) who obtained exactly the same certificate as thought sought by Ms. Whitlam and who was allowed to leave her teaching job early to complete her internship.  The only difference is that her administrative internship was completed within the Brisbane Hill District.

The position of the District is equally straightforward.  The District argues that the relevant language (“with prior approval”) grants the District discretion to honor the request for early departure but does not require it to do so.  The District argues that in the past it has allowed early departure for teachers seeking the Masters degree necessary for permanent teaching certification and it has also accommodated teachers engaged in administrative internships that were performed within the District.  However, this is a different situation in that the internship placement was outside the District and it argues that denial of the grievant’s request is neither arbitrary nor capricious and that it conforms to the language of Article XIII,A,3.  The District argues that the history of granting early departure shows it has granted early departure only in situations which were beneficial both to the staff member and to the District.  It asserts that the clear language of the agreement allows the District to grant or refuse to grant permission and that the position of the Superintendent that he may deny such early departures when they do not benefit the District is within that language.
1. What are the District’s strongest arguments on each of the issues?

2. What are the Association’s strongest arguments on each of the issues?

3. As an arbitrator, what additional information would you like to have and would you be likely to have it in real life?

4. What decision would you make as an arbitrator and why?






